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In order for the duties of the judge to be considered acts of the court, the duties must be done within the judge's jurisdiction. ! 
Whether a duty is to be performed by the judge or the court is generally to be determined from the character of the duty rather 
than by the use of the terms "judge" or "court" in a controlling statute.” An act done in open court that could have been done 


by a judge at chambers is not invalid for that reason.” 
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Footnotes 
1 Archie v. Lanier, 95 F.3d 438, 1996 FED App. 0297P (6th Cir. 1996). 
2 Broadfoot v. City of Florence, 253 Ala. 455, 45 So. 2d 311 (1950); Richmond v. Shipman, 63 Cal. App. 3d 
340, 133 Cal. Rptr. 742 (1st Dist. 1976). 
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416 A.2d 708, 711 , Del.Supr. 


Husband filed action for divorce alleging that marriage contracted between 
parties was irretrievably broken and characterized by voluntary separation. 
Wife was served, and was... 


2. Starcher v. Crabtree June 25, 1986 Case am 
348 S.E.2d 293, 298 , W.Va. 


Circuit Court judge sought original writ of prohibition and mandamus 
commanding administrative director of Supreme Court and Commissioner of 
Department of Human Services not to... 


3. "BE IT EVER SO HUMBLE, THERE'S NO PLACE LIKE HOME." United |1980 Law Review — 
States v. Davis, 8 M.J. 79 (C.M.A. 1979) 
1980-FEB Army Law. 28 , 28 


Recently, the Court of Military Appeals in United States v. Davis rendered a 
significant decision in the area of fourth amendment practice. The question 
before the Court was... 
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Unless otherwise authorized by the constitution or a statute, a judge generally has no authority to perform judicial duties or 
exercise judicial functions outside of the territorial limits of the county or district for which the judge was elected or appointed. | 


Thus, any attempt by a judge to exercise jurisdiction outside the territorial limits of the jurisdiction is a nullity.” 


However, state? and territorial’ constitutions and statutes often permit judges of different counties to hold court for each other 
or perform each other's duties under certain circumstances, or to exchange circuits,” or provide for the calling in of a judge 


of another county or district to act in the place of a judge who is disqualified or incapacitated.° For instance, a circuit court 
judge has jurisdiction within the judge's own circuit and in any area outside such circuit in a proceeding where the judge is 


appointed special judge.’ Under some statutes, in the absence of a resident or presiding judge, jurisdiction is conferred on a 
judge of an adjoining circuit.® In addition, a judge authorized to exercise powers over cases pending in the district in chambers 


or in vacation may exercise such powers while sitting outside the district.” 
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1 McIntosh v. Bowers, 143 Wis. 74, 126 N.W. 548 (1910). 
2 Ertman v. Municipal Court, 68 Cal. App. 2d 143, 155 P.2d 908 (1st Dist. 1945). 
As to territorial limitations on the jurisdiction of courts, generally, see Am. Jur. 2d, Courts § 100. 
3 Collins v. Johnston, 237 U.S. 502, 35 S. Ct. 649, 59 L. Ed. 1071 (1915). 
4 Borrego v. Cunningham, 164 U.S. 612, 17 S. Ct. 182, 41 L. Ed. 572 (1896). 
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Baze v. Com., 276 S.W.3d 761 (Ky. 2008). 
Henderson v. Glen Oak, Inc., 179 Ga. App. 380, 346 S.E.2d 842 (1986), decision aff'd, 256 Ga. 619, 351 
S.E.2d 640 (1987). 

9 Lockert v. Lockert, 116 N.C. App. 73, 446 S.E.2d 606 (1994), writ allowed, 338 N.C. 311, 450 S.E.2d 490 
(1994). 
As to the power of judges to perform duties in chambers, both during term time and while the court is in 


vacation, see § 27. 
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Where a court is composed of several judges, the division of the work among them is a strictly judicial duty, and is an appropriate 


function of the office of chief justice of such court.! 


A statutory provision for the assignment by the chief justice of judges to hear particular cases or classes of cases does not 


contravene a constitutional provision that all judicial officers must be appointed by the governor.” 


Subject only to the substantive law relating to the disqualification of judges, litigants have no right to have, or not have, any 
particular judge of a court hear their cause and have no due process right to be heard before any assignment or reassignment of 
the particular case to a particular judge; the assignment and reassignment of specific court cases between or among the judges 
of a multiple-judge court is a matter within the internal government of that court and a litigant does not have standing to enforce 


internal court policy with respect to the assignment of judges.” 
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Footnotes 

1 Ashley v. Wait, 228 Mass. 63, 116 N.E. 961, 8 A.L.R. 1463 (1917). 
A commission issued by the chief justice assigning a district court judge to another district to hear a case 
was not required to contain a finding that the case was "exceptional" to be valid, and the assignment for "one 
day, or until the business is disposed of" did not authorize the judge to conduct only a one-day session of 
court but assigned the judge to the district until matters before the judge were concluded. Lockert v. Lockert, 
116 N.C. App. 73, 446 S.E.2d 606 (1994), writ allowed, 338 N.C. 311, 450 S.E.2d 490 (1994). 
Ketcham v. Lehner, 149 Vt. 314, 542 A.2d 290 (1988). 
Kruckenberg v. Powell, 422 So. 2d 994 (Fla. 5th DCA 1982). 
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and transfer of judges Secondary 
N.C. Index 4th Judges, Justices, and Magistrates Source 


As to apportioning work among several judges in a court, generally, see 
Am. Jur. 2d, Judges § 25. The Chief Justice of the Supreme Court, acting in 
accordance with supreme court... 


3. THE CAPERTON CAPER AND THE KENNEDY CONUNDRUM 2009 Law Review — 
2009 Cato Sup. Ct. Rev. 319 , 346 


Caperton v. Massey Coal typifies the old maxim that hard cases make bad law. 
In Caperton, the Supreme Court created a new, largely unworkable standard 
for judicial recusal, then... 
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Although there is authority for the view that statutes imposing or conferring upon judges the power to appoint other officers 
are unconstitutional as an encroachment on the legislative or executive department, or both,! there is also authority to the effect 


that such statutes are valid,” even if the duties of the appointees have no connection with the functions of courts.” 


Although the exact limit of the power of judges as to appointments is unclear, judges may appoint many officers of inferior 
grades, especially those who are more or less under the control of the court making the appointment or necessary to the existence 


of a court, such as clerks, reporters, and bailiffs, and officers necessary to enable the court to transact business.“ 


Under statutes in some jurisdictions, certain judges have the authority to fix the salaries of their employees, so long as the 


employees are shown to be absolutely necessary to the operation of the court.° 
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1 In re Opinion of the Justices, 300 Mass. 596, 14 N.E.2d 465, 118 A.L.R. 166 (1938). 
2 Minsinger v. Rau, 236 Pa. 327, 84 A. 902 (1912). 

3 Sartin v. Snell, 87 Kan. 485, 125 P. 47 (1912). 


An order, made pursuant to statute by the presiding judge of a county municipal court district, that the county 
marshal hire two more deputies was valid and enforceable based on a finding by the council of supervising 
judges for the district that an emergency existed by reason of the legislature's creation of two new judgeships; 
the statute on which the order was based conferred on the judges in clear and unambiguous language the 
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power to cope with an increase in business or other emergency. Board of Supervisors v. Krumm, 62 Cal. 
App. 3d 935, 133 Cal. Rptr. 475 (4th Dist. 1976). 

4 State v. Jackson, 134 La. 599, 64 So. 481 (1913). 
The amendment ofa statute, changing "hearing officer" to "housing judge" and denominating housing judges 
"duly constituted judicial officers" merely invested housing judges with authority and dignity, while keeping 
housing judges as essential referees appointed by the court to assist it in the performance of its judicial 
functions; thus, the statute as amended did not violate the doctrine of separation of powers by providing 
for the appointment of housing judges by members of the judiciary rather than by the executive branch of 
the government. Babigan v. Wachtler, 133 Misc. 2d 111, 506 N.Y.S.2d 506 (Sup 1986), judgment aff'd, 126 
A.D.2d 445, 510 N.Y.S.2d 473 (1st Dep't 1987), order aff'd, 69 N.Y.2d 1012, 517 N.Y.S.2d 905, 511 N.E.2d 
49 (1987). 
Duncan v. Pogue, 759 S.W.2d 435 (Tex. 1988). 
Venhaus v. State ex rel. Lofton, 285 Ark. 23, 684 S.W.2d 252 (1985). 
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Constitutions and statutes generally confirm the common-law practice of performing many of the duties of courts of general 
jurisdiction at judges' chambers, both during term time and while the court is in vacation, by conferring authority in particular 


matters on the court or the judge, or by a direct provision authorizing proceedings at chambers. The legislature, where not 


restricted by the constitution, may confer such power on judges.” Where the constitution provides that the several judges of 
the courts of record will have such jurisdiction at chambers as may be provided by law, the judges, as such, have no authority 


at chambers except such as is expressly given them by law. In this connection, generally, the term "court" may be interpreted 
to mean a judge in vacation or at chambers, where it is necessary to effect the intention of the legislature.“ However, a judge 


sitting in vacation is not the court? and has no power to make an order that a statute requires to be made by the court. 
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Footnotes 

1 In re Daly, 284 Minn. 567, 171 N.W.2d 818 (1969). 

Under a constitutional provision that the court must always be open, it cannot be successfully contended that 
an act done by a judge sitting on the bench where no jury is required has any greater legal force than the same 
act done in an adjoining room by courtesy, styled the judge's chambers, especially where the judge sat at a 
time and place agreed upon by the parties. Meisenheimer v. Meisenheimer, 55 Wash. 32, 104 P. 159 (1909). 
Thorwarth v. Blanchard, 87 Vt. 38, 87 A. 52 (1913). 

Morrill County v. Bliss, 125 Neb. 97, 249 N.W. 98, 89 A.L.R. 932 (1933). 

Neal v. Haight, 187 Or. 13, 206 P.2d 1197 (1949). 

Louisville & N. R. Co. v. McDonald, 79 Miss. 641, 31 So. 417 (1902). 

State ex rel. Nelson v. Grimm, 219 Wis. 630, 263 N.W. 583, 102 A.L.R. 220 (1935). 
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The authority of a judge to accept a complaint for filing pursuant to statute is a function which a judge can 
only perform as "the court," and not away from the court room; accordingly, a complaint for damages for 
personal injuries presented to a judge who accepted it and marked it "filed" at the judge's residence on the 
day of the expiration of the statutory period of limitations was ineffective to interrupt the running of the 
statute of limitations. Richmond v. Shipman, 63 Cal. App. 3d 340, 133 Cal. Rptr. 742 (1st Dist. 1976). 
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1. Honorable David Brabham Sep. 14, 1990 
Tex. Atty. Gen. Op. JM-1222, JM-1222+ 


Re: Authority of a municipality to establish a warrant division under the 
direction of the municipal court (RQ—2038) 


2. Criminal Procedure in New York s 44:20, § 44:20. Right to jury trial 2021 


The right to a jury trial in a criminal prosecution is granted by the Sixth 
Amendment to the federal Constitution, which states in part: "In all criminal 
prosecutions, the accused... 


3. OH Jur. 3d Courts and Judges s 44, § 44. Judges’ powers at chambers 2022 
OH Jur. 3d Courts and Judges 


The Ohio Constitution declares that the several justices of the supreme court, 
judges of the court of common pleas, and judges of such other courts as may 
be created will,... 
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A judge whose term of office has ceased may perform clerical duties, such as the making of a finding for the purpose of 
perfecting an appeal! or the signing, nunc pro tunc, of an order for the entry of a judgment pursuant to a docket entry made 


before the expiration of the term.” Where a judge signs an otherwise valid written order or judgment prior to leaving office, the 
trial court, through the proper county clerk of court, retains jurisdiction to file that judgment, even after the trial judge retires, 


and thereby completes the steps required for entry. However, where the authority of a trial judge is terminated and there is 
pending before the trial judge matters upon which the judge has not ruled, the judge's authority to rule terminates at the time 


of the expiration of the party's authority as judge.* Generally, when a judge vacates office before submitting a decision in an 


assigned case, no other person is authorized to submit the decision on the judge's behalf.” 
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Footnotes 

1 Todd v. Bradley, 97 Conn. 563, 117 A. 808, 25 A.L.R. 22 (1922). 

2 Lansing v. Lansing, 736 S.W.2d 554 (Mo. Ct. App. E.D. 1987). 

3 Robertson v. Steris Corp., 237 N.C. App. 263, 765 S.E.2d 825 (2014). 

4 State ex rel. General Motors Corp. v. Indus. Comm., 159 Ohio App. 3d 644, 2005-Ohio-356, 825 N.E.2d 
167 (10th Dist. Franklin County 2005). 
As to successor judges, generally, see §§ 29 to 35. 

5 Wildwood Medical Center, L.L.C. v. Montgomery County, 405 Md. 489, 954 A.2d 457 (2008). 
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As to judicial duties, generally, see Am. Jur. 2d, Judges §§ 21 to 28. The 
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In some jurisdictions, a successor judge may complete only those acts left incomplete by a predecessor that do not require the 


successor to weigh and compare testimony. l Tn some of these jurisdictions, statutes authorize successor judges to continue, 
hear, and determine actions just as their predecessors might have but provide that a successor judge may not weigh and compare 


testimony of witnesses whom the successor did not see or hear.” Under the Individual Assignment System, the death or disability 
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of an assigned judge merely results in the reassignment of the case to another judge, who then has full authority to perform the 


functions of the assigned judge, including determination of pending motions.” 


Generally, where a judge fails to complete work, but leaves behind such memoranda that there can be known just what the judge 


did, the judge's successor may complete it. In addition, in a proper case, a successor judge may, by nunc pro tunc judgment 
or decree, make the record of the successor judge's court speak the truth even if such a procedure involves the action of a 


predecessor judge,” and a successor judge has the power to vacate or modify a predecessor's interlocutory rulings, such as an 
order on a motion for summary judgment.° While a successor judge has the authority to correct any errors in prior interlocutory 


rulings on matters of law, a successor judge should give credence to a predecessor's rulings on issues of law.’ However, a judge 
usually cannot finish the performance of a duty already entered upon by a predecessor where that duty involves the exercise 


of judgment and the application of legal knowledge and judicial deliberation to facts known only to the predecessor.® When a 


successor judge makes a determination that the successor cannot perform postverdict duties, a new trial may be granted.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Successor trial judge was permitted to reconsider original judge's decision on telephone services provider's motion to exclude 
education entities' expert's testimony in action brought by educational entities against telephone services provider brought after 
educational entities experienced telephone problems during student recruitment; although the two rulings came from different 
judges, issue had not been raised before or ruled on by an appellate court. Utah R. Evid. 702. California College Inc. v. UCN 
Inc., 2019 UT App 39, 440 P.3d 825 (Utah Ct. App. 2019). 


[END OF SUPPLEMENT] 
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1 Fry v. Fry, 887 So. 2d 438 (Fla. 2d DCA 2004). 
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2 People v. Cameron, 194 A.D.2d 438, 599 N.Y.S.2d 256 (1st Dep't 1993). 
As to the right and duty of a successor of the trial judge to determine a motion for a new trial, see Am. Jur. 
2d, New Trial § 358. 
As to the substitution of a judge during trial, generally, see Am. Jur. 2d, Trial §§ 157 to 159. 
3 Degraff Moffly/General Contractors Inc. v. Krolick, 194 A.D.2d 964, 599 N.Y.S.2d 165 (3d Dep't 1993). 
4 Hoffman v. Shuey, 223 Ky. 70, 2 S.W.2d 1049, 58 A.L.R. 842 (1928). 
5 Whack v. Seminole Memorial Hosp., Inc., 456 So. 2d 561 (Fla. 5th DCA 1984). 
6 Hull & Company, Inc. v. Thomas, 834 So. 2d 904 (Fla. 4th DCA 2003). 
Successor judges possess the same discretion as their predecessors, and can overturn their predecessor's 
interlocutory orders. United States v. Chapman, 851 F.3d 363 (Sth Cir. 2017). 
Gemini Investors III, L.P. v. Nunez, 78 So. 3d 94 (Fla. 3d DCA 2012). 
People v. Wembley, 342 Ill. App. 3d 129, 277 Ill. Dec. 382, 796 N.E.2d 97 (1st Dist. 2003). 
As to the propriety of a change of judges during the trial of a case, see Am. Jur. 2d, Trial §§ 157 to 159. 
9 Witt v. Akron Express, Inc., 159 Ohio App. 3d 164, 2004-Ohio-6837, 823 N.E.2d 473 (4th Dist. Gallia 


County 2004). 


WESTLAW 


§ 29. Authority of successor judges, 46 Am. Jur. 2d Judges § 29 





End of Document © 2022 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3 


§ 29. Authority of successor judges 


Citing References (3) 


Title Date 
pe 1. Bass v. Saline County Dec. 23,1960 
106 N.W.2d 860, 862 , Neb. 


Proceeding on appeal from disallowance of claim against county for part of 
salary to which claimant claimed to be entitled as clerk of county court. The 
District Court, Saline... 


2. In re Santa Cruz Oct. 29, 1968 
446 P.2d 253, 255 , Ariz.App. 


Habeas corpus proceedings. The Court of Appeals, Molloy, J., held that even 

though order committing juvenile to care and custody of board of directors of 

state institutions for... 

3. OH Jur. 3d Courts and Judges s 47, § 47. Successor judges; power as 2022 
to unfinished business of another judge; death of original judge 

OH Jur. 3d Courts and Judges 

Applying the rule that a court speaks only through its journal, where a trial 

judge dies after rendering an oral or written opinion, or after indicating on an 
unofficial record or... 


WESTLAW 


Type 
Case 


Case 


Other 
Secondary 
Source 


Depth 
= 


§ 30. Successors of courts having several judges, 46 Am. Jur. 2d Judges § 30 


46 Am. Jur. 2d Judges § 30 
American Jurisprudence, Second Edition February 2022 Update 


Judges 
Glenda K. Harnad, J.D.; and Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc. 


V. Powers and Duties 


B. Successor Judges 


§ 30. Successors of courts having several judges 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Judgesifiem32 


A.L.R. Library 


Power of Successor or Substituted Judge, in Civil Case, to Render Decision or Enter Judgment on Testimony Heard by 
Predecessor, 84 A.L.R.S5th 399 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 





Where a trial court is composed of several judges, a continuing judge may act on matters submitted to the court before the end 


of the term of another member of the court.! A statutory provision requiring justices of the state supreme court assuming office 
as successors to justices who left the bench prior to the end of their term to serve out the unexpired term of their predecessor 


rather than be appointed to an initial six-year term of their own is constitutional.” Where a judge of an appellate court dies 
after argument but before decision in the case, the continuing judges may decide the case without reargument, at least where a 


majority of the continuing members are in agreement. Although there is authority for the view that where an appellate court is 
reconstituted after the decision of the case but before the time for filing a petition for rehearing has run or before the decision 


on such a petition has been made, the new judges may participate in the decision on the petition for rehearing,“ there is also 


authority to the contrary.> 
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Footnotes 
1 Lockhart v. Longmore, 189 Pa. Super. 455, 151 A.2d 829 (1959). 
2 Peck v. Douglas, 148 Vt. 128, 530 A.2d 551 (1987). 
3 Com. v. Cannon, 387 Pa. Super. 12, 563 A.2d 918 (1989). 
4 Glasser v. Essaness Theatres Corp., 346 Ill. App. 72, 104 N.E.2d 510 (1st Dist. 1952), judgment aff'd, 414 
Ill. 180, 111 N.E.2d 124 (1953). 
5 Flaska v. State, 1946-NMSC-035, 51 N.M. 13, 177 P.2d 174 (1946). 
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420 P.2d 945, 951 , Ariz.App. 


Original proceeding in certiorari to review order requiring that grand jury be 
called to immediate session and be immediately discharged. The Court of 
Appeals, Molloy, J., held... 


2. In re Marriage of Seyler Feb. 19, 1997 Case pamjen 
559 N.W.2d 7, 11 , lowa 


In dissolution proceeding, the District Court for Cass County, J.C. Irvin, J., 
presided at trial and Leo F. Connolly, J., entered decree. Husband appealed. 
The Supreme Court,... 


3. State of Nebraska ex rel. Bonner v. McSwine Feb. 07, 2006 Case = 
709 N.W.2d 691, 695 , Neb.App. 


JUDICIAL ADMINISTRATION - Judges. Garnishment order was valid even 
though signed by substitute for judge who heard debtor's exception to referee's 
findings. 


4. Power of Successor or Substituted Judge, in Civil Case, to Render 2000 ALR — 
Decision or Enter Judgment on Testimony Heard by Predecessor 
84 A.L.R.5th 399 


Many jurisdictions have recognized that a successor judge who assumes 
authority in a civil case after a predecessor judge has heard the evidence but 
before the predecessor has made... 
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A.L.R. Library 


Power of Successor or Substituted Judge, in Civil Case, to Render Decision or Enter Judgment on Testimony Heard by 
Predecessor, 84 A.L.R.S5th 399 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 





In some jurisdictions, a successor judge has no power to enter a judgment or render a decree in a case where testimony has 
been taken before a predecessor, | and unless the parties consent or waive their rights, no judge other than the one who heard 


the testimony in the case may grant a judgment.” In some of these jurisdictions, where oral testimony is offered at the trial and 
the cause is left undetermined, a succeeding trial judge cannot decide, or make findings in, the case without a trial de novo on 


all of the issues? even if the predecessor judge has announced findings and conclusions“ or has actually prepared findings but 


has not announced or signed them.” The rationale underlying the general rule that a successor judge may not make findings of 
fact or conclusions of law without a trial de novo is that due process entitles a litigant to have all the evidence submitted to a 


single judge who can see the witnesses testify and thus weigh their testimony and judge their credibility.° 


However, other jurisdictions follow the view that where a judge retires or dies before rendering judgment, if the case had been 
tried before, and submitted to, that judge, the successor may render judgment on the record of the evidence after hearing the 
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argument and without hearing further testimony.” For instance, a successor judge who took over the docket ofan assigned judge 
who became unavailable after the close of a bench trial had evidence to make findings of fact and conclusions of law necessary 
to enter a judgment in the employee's favor on a wrongful termination claim; the findings that the employee's termination was 
not in compliance with the terms of the parties' employment agreement and that the employer did not have reasonable cause to 
terminate the plaintiff were based on transcripts, exhibits, and evidence during trial, and no crucial credibility determinations 


were necessary.’ When the judge presiding over the original proceedings has retired, the district court, on remand following 
an appeal, must make a certification regarding familiarity with the record and a determination that the case may be completed 


without prejudice to the parties, prior to conducting further proceedings or, alternatively, order a new trial.” A successor judge 
may determine a case on the record of the evidence offered before a predecessor unless the successor determines, in the exercise 
of a reviewable discretion, that there is evidence that is absent from the record and that is necessary to a determination of the 


case. ut 


Where the trial judge dies or becomes disabled after the trial and verdict of a jury, or after findings of fact and conclusions of 
law are filed, the successor judge may enter judgment. LL A successor judge may sign a judgment rendered by a predecessor if 


the predecessor fails to sign it during the predecessor's term of office. 12 A successor judge in a termination of parental rights 
proceeding, who presided over the case after the original trial judge resigned from the bench one day after the entry of judgment, 
did not abuse the judge's discretion or violate due process by ruling on the parents' postjudgment motions to alter or amend 
the judgment and for additional findings without holding a new trial; all of the evidence was preserved, there was no defect 
in recording or other barrier to review of the entire proceedings, and the added value of observing live testimony was not 
so significant that a new trial was necessary, given the importance of prompt decision-making regarding permanency for the 


children. ! However, a successor judge, who was appointed as a special judge after the trial judge was recused and who sat in 
an inferior position to the trial judge, did not have unbridled discretion, and thus did not possess the power to vacate the trial 
judge's order granting a new trial, in an executrix's wrongful death action against a nursing home, where the trial judge observed 
the entire trial, all the witnesses, and the jury, and was in the best place to judge the prejudicial effect of evidence, and to judge 


whether any evidence led to bias, passion, and prejudice on the part of the jury. w 


Some jurisdictions have enacted statutes and court rules providing that a successor judge may perform such remaining duties 
as are necessary to be performed, including the entry of a judgment or order, after findings of fact and conclusions of law have 


been filed in the cause.!° The Federal Rules of Civil Procedure!® provides that on remand to a new judge for new findings 
of fact on conclusions of law, the successor judge may make findings on the basis of the existing record, may supplement the 
record, or may grant a new trial at the judge's discretion. K However, under some rules or statutes, a successor judge may not 


L even if transcribed oral 


be authorized to file findings of fact and conclusions of law where the original judge had not done so, 
opinions of the original judge tend to indicate the original judge's findings of fact and conclusions of law. 1 Also, a successor 


judge may not make a decision based on conflicting evidence that a predecessor judge heard.7° A statute may expressly provide 
that on the death of a judge, when the office is vacant for any cause, or when the judge is absent a successor judge, no matter 


how chosen, may sign any order of court left unsigned by a predecessor; such a statute may authorize judgment by a successor 


judge only where the predecessor judge is found to be "unable" to do 50.7! 


Various statutes or rules do not grant authority to a successor or substituted judge to render a decision or judgment in a case 


in which the evidence was presented before the predecessor.” 


CUMULATIVE SUPPLEMENT 


Cases: 
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In dispute between arrestee's estate and the individual who posted bond for arrestee over entitlement to receive the return of 
bond money after arrestee's death resulted in dismissal of charges against him, trial judge who was appointed after original trial 
judge recused himself had authority to reconsider original judge's summary judgment ruling that estate had standing to seek 
return of bond money, despite contention that individual never requested reconsideration of original ruling; individual implicitly 
requested reconsideration, and estate implicitly agreed to such reconsideration, when their attorneys summarized their legal 
arguments, and parties discussed whether second trial judge would hear evidence or would pick up from arguments and evidence 
offered to first trial judge. Sharp v. State, 142 N.E.3d 435 (Ind. Ct. App. 2019). 


[END OF SUPPLEMENT] 
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complete the trial. State v. Beaulieu, 2016 ND 128, 881 N.W.2d 654 (N.D. 2016). 

8 Landa v. CampusEAI, Inc., 2016-Ohio-298, 58 N.E.3d 462 (Ohio Ct. App. 8th Dist. Cuyahoga County 2016). 
In re Estate of Bartelson, 2015 ND 147, 864 N.W.2d 441 (N.D. 2015). 

10 St. Louis Southwestern Ry. Co. v. Henwood, 157 F.2d 337 (C.C.A. 8th Cir. 1946). 

11 Grudzina v. New Mexico Youth Diagnostic & Development Center, 104 N.M. 576, 1986-NMCA-047, 725 
P.2d 255 (Ct. App. 1986), writ quashed, 104 N.M. 460, 722 P.2d 1182 (1986). 
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Circuit Court, St. Louis County, William Neff, J., and from nunc pro tunc 
decree, entered in the same court,... 
bu Nov. 16, 1956 


2. Brown v. Hoblitzell 
307 S.W.2d 739, 749 , Ky. 


Habeas corpus proceeding against sheriff and jailer to obtain petitioner's 
release from county jail. The Circuit Court, Criminal Branch, Second Division, 
Jefferson County, L. R.... 


3. AN OPEN QUESTION IN UTAH'S OPEN COURTS JURISPRUDENCE: 2004 
THE UTAH WRONGFUL LIFE ACT AND WOOD V. UNIVERSITY OF UTAH 
MEDICAL CENTER 

2004 B.Y.U. L. Rev. 893 , 934 


The sensitive issues and deeply held beliefs involved in this country's ongoing 
abortion debate have generated intense controversy. Although the U.S. 
Supreme Court or Congress have... 
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Topic Summary Correlation Table References 
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West's Key Number Digest, Judgesifiem32 


A.L.R. Library 


Power of Successor or Substituted Judge, in Civil Case, to Render Decision or Enter Judgment on Testimony Heard by 
Predecessor, 84 A.L.R.S5th 399 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 





The parties to an action may agree or stipulate that the action may be decided by a successor judge upon the successor's reading 


and consideration of the record of evidence taken upon trial of the cause before the predecessor. ! 


Where the recitals in the judgment state that the case has been assigned to the successor judge for decision, that neither party 
has objected to its disposition by the successor judge, and that the issue has been submitted to the successor judge, the decision 
of the successor judge on motions for directed verdict has the same force and effect as the decision by the trial judge would 


have had, including whatever determinations on questions of fact were involved in the conclusion.~ 
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1 Milbrew, Inc. v. C.I.R., 710 F.2d 1302 (7th Cir. 1983); Christy v. Christy, 354 S.C. 203, 580 S.E.2d 444 
(2003). 
p] Thomas-Bonner Co. v. Hooven, Owens & Rentschler Co., 284 F. 386 (C.C.A. 6th Cir. 1922). 


As to federal judges, generally, see Am. Jur. 2d, Federal Courts §§ 1 et seq. 
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1. Gorelick v. Montanaro 
891 A.2d 41, 46 , Conn.App. 


BUSINESS ORGANIZATIONS - Appeals. Judgments in actions on partnership 
disputes were not appealable, absent determinations of partners’ interests. 


2. Thompson v. Moffitt 
1992 WL 884945, *1 , Va.Cir.Ct. 


The matter before the court is plaintiff's motion to reinstate the jury verdict in 
this case, to vacate the Court's order for a new trial and to enter final judgment 
pursuant to... 


3. Thompson v. Moffitt 
1992 WL 12034039, *2 , Va.Cir.Ct. 


LEGAL SERVICES - Malpractice. Jury verdict in legal malpractice case was so 
inconsistent with evidence and jury instructions as to require new trial. 


"4, Ladwig v. Ladwig 99 
785 N.W.2d 664, 669 , Wis.App. 


FAMILY LAW - Appeals. Parties' stipulation afforded remand court authority to 
exercise discretion wholly independent of predecessor judge. 


5. Power of Successor or Substituted Judge, in Civil Case, to Render 
Decision or Enter Judgment on Testimony Heard by Predecessor 
84 A.L.R.5th 399 


Many jurisdictions have recognized that a successor judge who assumes 
authority in a civil case after a predecessor judge has heard the evidence but 
before the predecessor has made... 


6. Callaghan's Family Court Law & Practice s 4:18, § 4:18. Presence of 
judge at proceeding 


The Judiciary Law provides that, except in appellate courts, a judge cannot 
decide or take part in the decision of a question, which was argued orally in the 
court, when he was not... 
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A.L.R. Library 


Power of Successor or Substituted Judge, in Civil Case, to Render Decision or Enter Judgment on Testimony Heard by 
Predecessor, 84 A.L.R.5th 399 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 





Allowing a successor judge to vacate and annul a finding of fact made by the trial judge is generally considered improper, 
because it would permit the successor to grant a new trial.! In cases tried without a jury, a party litigant is entitled to a decision 


on the facts by a judge who heard and saw the witnesses, and a deprivation of that right constitutes a denial of due process.” 
However, where the successor judge is not required to weigh conflicting evidence or determine the credibility of witnesses, but 
can resolve the issues on questions of law, or on evidence not in conflict, the successor does not exceed the successor's authority 


or abuse discretion by exercising the same authority as could the judge who tried the case. A successor judge did not abuse 
discretion by revising a recused judge's interlocutory findings to correspond with the successor judge's findings in an earlier 
case involving substantially similar facts where, for ERISA purposes, the retiree concessions at issue in the case at bar and those 


at issue in the earlier case were materially the same, so that the two cases involved substantially similar facts.“ 


Where nothing remains to be accomplished but the entry of the judgment, the successor of the judge who tried the case may 


make changes in the conclusions of law upon the facts found." 
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Footnotes 

1 Pratt v. Gerber, 330 So. 2d 552 (Fla. 3d DCA 1976); State ex rel. Harp v. Vanderburgh Circuit Court, 227 
Ind. 353, 85 N.E.2d 254, 11 A.L.R.2d 1108 (1949). 
Paulson v. Meinke, 352 N.W.2d 191 (N.D. 1984). 
Exxon Corp. v. U.S., 931 F.2d 874 (Fed. Cir. 1991). 
Stoffels ex rel. SBC Telephone Concession Plan v. SBC Communications, Inc., 677 F.3d 720, 82 Fed. R. 
Serv. 3d 631 (5th Cir. 2012). 

5 Anderson v. Dewey, 82 Idaho 173, 350 P.2d 734 (1960). 
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1. Lang v. Levi Apr. 01, 2011 Case nm 
16 A.3d 980, 988 , Md.App. 


FAMILY LAW - Alternative Dispute Resolution. Decision of rabbinic court was 
not contrary to the Jewish prenuptial agreement of former husband and wife. 
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Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.Sth 747 





A successor judge who takes office during the duration of the predecessor's term does not have the authority to vacate a judgment 
entered by the predecessor. l A successor judge cannot on unchanged facts enter an order vacating a final decree of a predecessor 


judge, since a successor judge may not correct errors of law committed by the predecessor.” However, a successor judge may 
vacate a judgment entered by the predecessor where new matter introduced before the successor judge indicates that an injustice 


has been done.” 


The rule in most federal courts is that where a federal district judge, while a case is on the judge's calendar, has rendered a 
decision and makes a judicial order in the case, another judge of the same district court, to whom the case is thereafter transferred, 


should respect and not overrule such decision and order.’ 


Under a statute prescribing a fixed period of time within which a judgment may be vacated, the power to vacate the judgment 
of a prior judge may be validly exercised within the statutory period by a successor judge, or even by another judge of the 


same court. 
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3 Greene v. State Farm Fire & Casualty Co., 224 Cal. App. 3d 1583, 274 Cal. Rptr. 736 (1st Dist. 1990). 
4 Stevenson v. Four Winds Travel, Inc., 462 F.2d 899, 20 A.L.R. Fed. 1 (5th Cir. 1972). 

5 Department of Public Works and Buildings v. Legg, 374 Ill. 306, 29 N.E.2d 515 (1940). 
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1. Atlas Financial Corp. v. Oliver 
274 A.2d 687, 689, Vt. 


Suit based on note, on retail installment contract and to recover for material 
merchandise. The County Court, Windsor County, Larrow, J., denied 
defendants' motion to dismiss and... 


2. N.C. Index 4th Pleadings s 164, § 164. Amendment to add matter 
already ruled on by another judge 
N.C. Index 4th Pleadings 


As to the power of a successor judge to change the findings of fact and 
conclusions of law or vacate the judgment of a predecessor, see Am. Jur. 2d, 
Judges §§ 34, 35; as to facts... 
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Whether to retry a case tried by a predecessor judge whose decision was not formalized by a journal entry is within the discretion 


of the successor judge.! A successor judge has not only the authority but also in some jurisdictions the duty to retry a case that 
the predecessor heard but did not decide; in other jurisdictions, the successor judge may decide the case on the record of the 


evidence after hearing the argument and without taking further testimony.” 


A party is entitled to a determination of the issues by the judge who heard the evidence, and, where a case is tried to a judge 


who resigns before determining the issues, a successor judge cannot decide the issues or enter findings without a trial de novo.” 


Thus, due process required a successor judge, assigned after the original judge retired, to hold a new evidentiary hearing on 
remand in a workers' compensation action to consider conflicting evidence as to whether a presumption of correctness afforded 
to the vocational rehabilitation specialist's opinion of claimant's disability had been rebutted, and whether the claimant was 


totally and permanently disabled; the witnesses' credibility was at issue, and the parties did not consent to the procedure.“ 
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1. In re Sawyer 
1956 WL 10309, *8 , Hawai'i Terr. 


Section 9573 of the Revised Laws of Hawaii 1945 relative to the 
disqualification of judges because of bias or prejudice does not apply to 
justices of an appellate court. An... 


2. In re Daly 
171 N.W.2d 818, 821 , Minn. 


Proceedings on order to show cause why defendants should not be held 
in constructive contempt for violating Supreme Court order staying further 
proceedings in justice court. The... 


3. Power of Successor or Substituted Judge, in Civil Case, to Render 
Decision or Enter Judgment on Testimony Heard by Predecessor 
84 A.L.R.5th 399 


Many jurisdictions have recognized that a successor judge who assumes 
authority in a civil case after a predecessor judge has heard the evidence but 
before the predecessor has made... 


4. N.C. Index 4th Pleadings s 164, § 164. Amendment to add matter 
already ruled on by another judge 
N.C. Index 4th Pleadings 


As to the power of a successor judge to change the findings of fact and 
conclusions of law or vacate the judgment of a predecessor, see Am. Jur. 2d, 
Judges §§ 34, 35; as to facts... 
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to unfinished business of another judge; death of original judge 
OH Jur. 3d Courts and Judges 


Applying the rule that a court speaks only through its journal, where a trial 
judge dies after rendering an oral or written opinion, or after indicating on an 
unofficial record or... 
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Some jurisdictions follow the view that a judge does not have the power to vacate, modify, or depart from an interlocutory order 
or ruling made in the same case by another judge with equal powers, | unless new circumstances justify a fresh examination.” 


Other jurisdictions, however, recognize that a trial judge does have this power, regardless of the circumstances.” When an 
issue is once judicially determined, that should be the end of the matter as far as successive judges sitting in the same case are 
concemed; however, this rule is not an imperative, does not go to the power of the court and it does not necessarily mandate that 


a court does not have discretion, in appropriate circumstances, to reconsider a ruling made by another judge in the same case. 


Although a trial judge who succeeds a prior trial judge in a case while the case is still in the trial court may generally reconsider 
a decision made by the prior judge without violating the law of the case doctrine, that freedom is not available where the prior 


judge's decision has been affirmed on appeal.” 


A judge acting later in a case is, at most, bound only by the actual order or ruling announced by an earlier judge and not by the 


doctrine announced by the earlier judge in connection with the order or ruling.° 
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The fact that the order of the first judge to take action in a case is appealable may be considered in determining whether the 
same question may be properly be ruled on anew by another judge of the trial court.! There is authority for the view that where 


a ruling is immediately appealable, rather than interlocutory in nature, review of the order by a different judge is improper.” 
Conversely, where the second judge is deemed not to be precluded from reconsidering a point ruled upon by the first, weight 


may be given to the fact that the order of the first judge is not appealable.* 
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This annotation collects and discusses those cases dealing with the question 
of the propriety of one federal district judge's overruling or reconsidering a 
decision or order of... 
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A judge may properly reconsider a question that has been ruled upon by another judge in the same case where there has been a 
change of circumstances or additional facts which would warrant such action. ! Generally, the new matter may be new evidence,” 
new and substantially different pleadings,” or any matter by which the record is essentially changed.* However, there is authority 


to allow a more expansive right.° 


© 2022 Thomson Reuters. 33-34B © 2022 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Rosenberg v. Otis Elevator Co., 366 N.J. Super. 292, 841 A.2d 99 (App. Div. 2004). 

2 Alvarez v. Superior Court, 117 Cal. App. 4th 1107, 12 Cal. Rptr. 3d 252 (2d Dist. 2004). 

3 Bowman v. Board of Regents of Universities and State Colleges of Arizona, 162 Ariz. 551, 785 P.2d 71, 58 
Ed. Law Rep. 312 (Ct. App. Div. 1 1989). 

4 Harry v. Lehigh Valley Hosp., 2003 PA Super 209, 825 A.2d 1281 (2003). 


WESTLAW © 2022 T 


§ 38. Effect of change of circumstances or additional facts..., 46 Am. Jur. 2d... 


5 Kuwaiti Danish Computer Co. v. Digital Equipment Corp., 438 Mass. 459, 781 N.E.2d 787, 49 U.C.C. Rep. 
Serv. 2d 729 (2003). 





End of Document © 2022 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 38. Effect of change of circumstances or additional facts on reconsideration... 


Citing References (2) 


Title Date Type Depth 


1. Propriety of federal district judge's overruling or reconsidering 1974 ALR — 
decision or order previously made in same case by another district judge 
20 A.L.R. Fed. 13 


This annotation collects and discusses those cases dealing with the question 
of the propriety of one federal district judge's overruling or reconsidering a 
decision or order of... 


2. Power of successor judge taking office during term time to vacate, set 1998 ALR — 
aside, or annul judgment entered by his or her predecessor 
51 A.L.R.5th 747 


Courts in numerous jurisdictions have placed limitations on the ability of a 
successor judge to vacate, set aside, or annul a judgment entered by his or her 
predecessor. Several... 


WESTLAW 


§ 39. Effect of unavailability of first judge on..., 46 Am. Jur. 2d... 


46 Am. Jur. 2d Judges § 39 


American Jurisprudence, Second Edition February 2022 Update 


Judges 
Glenda K. Harnad, J.D.; and Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc. 


V. Powers and Duties 


C. Reconsidering Rulings by Another Judge 


§ 39. Effect of unavailability of first judge on reconsideration of ruling 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Judgesiiem24, 32 


A.L.R. Library 


Power of successor judge taking office during term time to vacate, set aside, or annul judgment entered by his or her 
predecessor, 51 A.L.R.5th 747 





If the judge who made the first ruling is deceased or otherwise out of office, or the circumstances are such that it is not feasible 
to apply to the judge for a vacation or modification of the ruling, another judge of the same court may properly vacate or modify 


such ruling or depart from it in a new ruling. ! 
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Generally, a judge may, in a proper case, vacate, modify, or depart from an interlocutory order or ruling of another judge in the 
same case upon a question of law; the orders that may be affected include an order allowing or denying intervention, | a ruling 


on the admissibility of evidence,” or a ruling on the sufficiency or effect of pleadings.° 


Some jurisdictions follow the view that a question of law that has been taken by one judge in ruling on the pleadings is not 
to be departed from by another.* Although there is authority in support of the view that it is improper for one judge to order 


stricken from a pleading an allegation that another has ordered or permitted to be added,> there is also authority for the view that 
a trial judge is not required to admit proof of immaterial or irrelevant allegations added to or retained in a pleading under the 


order of another judge.° A question of law that has been ruled upon by one judge on a demurrer or motion attacking pleadings 
may not be reconsidered by another on a second similar demurrer or motion attacking substantially the same pleadings. ’ The 
successor judge may also be bound by the decision of the predecessor as to an order allowing intervention® and an order granting 


a jury trial.” 
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